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On August 29, 2014, FWY attorneys Mike Flynn and Scott Orndoff completed a $5.3 million settlement 
in Buffalo, NY for their client, a 52-year old construction worker and member of the Laborer’s Local 210, 
who fell from the first deck of multi-level, defective scaffolding on a construction site in Buffalo. The 
accident occurred while assisting a crew that was applying “shotcrete” – a mixture of concrete, water and 
air that is pumped through a hose at high pressure. The shotcrete crew was working on the level above the 
construction worker when it began raining down on the client through the scaffolding’s uncovered gaps. 
As he attempted to escape the falling shotcrete, the worker stepped on the end of a plank that extended 
too far beyond the frame. It “see-sawed” beneath his weight and he fell onto his back and left side, a 
distance of nearly 14 feet, landing on a concrete jersey barrier, causing him to suffer a torn rotator cuff, a 
punctured lung and eight herniated discs.
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After months of furious litigation, including multiple appearances at 
hearings in New York State Supreme Court on the motions and 
cross-motions, FWY was not only able to prevent dismissal of the case, but 
also secured summary judgment in favor of the injured worker. This type of 
judgment is entered without a full trial on the merits of distinct issues 
presented by one side. In other words, FWY was able to show that all 
necessary factual issues were settled or so one-sided in favor of their client 
on this case. As a result of this ruling, it was determined that the defendants 
were 100% liable to the worker for his injuries. Furthermore, interest at the 
rate of 9% per annum on the eventual verdict began to accrue for the benefit 
of FWY’s client. (For a copy of the March 2014 decision issued by Judge 
Bannister please contact us) 

Soon after summary judgment was entered, FWY began to establish its damages case by retaining the 
services of a well-regarded economist (a professor of economics at Canisius College) and a registered 
nurse who is a   specialist in life   care planning. They were able  to provide opinions explaining the 
injured worker’s future lost earnings and the cost of future medical expenses. In addition, given that the 
defendants’ own vocational rehabilitation expert had authored a report in which he admitted that the 
injured worker was permanently and totally disabled with no residual earning capacity, FWY also filed a 
motion seeking to have established, as a matter of law, that the injured worker had no future earning 
capacity. 

Settlement negotiations began in earnest shortly after FWY submitted its damage experts’ opinions and 
filed its earning capacity motion.  On August 5, 2014 the parties attended a day-long mediation session 
with Jim Morris, but were not able to resolve the case. Finally, on August 29th, the parties reached an 
agreement to settle the case for $5.3 million. The settlement is believed to be the largest settlement ever 
reached in Judge Bannister’s session. 

More information pertaining to additional specific results will be provided upon request. Prior results do not guarantee a similar outcome.

FLYNN|WIRKUS|YOUNG, P.C. is a sophisticated firm of trial attorneys, rated AV® Preeminent™ by 
Martindale-Hubbell. We are a medium-sized firm dedicated to the practice of civil litigation in New 
England, the Northeast and across the U.S. At FWY, we develop a creative approach to suit each of our 
clients’ individual needs. To us, conventional wisdom is never good enough.


