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Kim W. was doing some Christmas shopping with her adult daughter. After exiting the defendant’s shopping 
plaza, exercising extreme caution given that snow and freezing rain had fallen throughout the morning, she 
headed for her car in the parking lot by way of the handicap ramp on the plaza’s exterior sidewalk, thinking 
that this would be the safest place to walk given the conditions. Unbeknownst to her, the handicap ramp was 
covered in a sheet of “black ice,” which by its very nature was difficult, if not impossible to see, since it 
essentially took on the color of the gray concrete surface beneath it.
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The fall resulted in a significant ankle fracture that eventually required surgical 
intervention. Although the original fracture ultimately healed, Kim’s nerves 
were damaged and she was left with a condition known as complex regional 
pain syndrome which made it virtually impossible for her to use her injured leg 
and left her in a constant state of pain. She was unable to resume most of the 
physical activity she enjoyed in her life, including walking, dancing, exercising, 
even wearing dress shoes given that one of the symptoms of complex regional 
pain syndrome is contact aggravation resulting in intensifying pain.

FWY’s attorneys pursued an action on behalf of Kim against the plaza owner, 
one of the tenants who was required by its sublease to maintain the area nearest 
the handicap ramp, and the plaza’s snow removal contractor.

Depositions of the principals of these defendants uncovered that the onsite 
manager of the plaza’s management company failed to properly oversee the 
contractor, failed to inspect the area as  would routinely have been  expected, 
and failed to see or remedy the invisible ice condition that had developed 
during the morning in question despite the well-known forecast of  precipitation 
and refreezing.

 The defendants  admitted that in order to properly treat snow and ice conditions in the lot, they were 
required to watch the weather forecasts and that the forecasted conditions in particular should have brought 
their attention to the fact that invisible ice would be rapidly developing. The snow removal contractor 
essentially admitted that they failed to take the measures that they were supposed to take regarding treating 
for foreseeable conditions , and the evidence also suggested that they failed to use colored ice melting 
products which were visibly absent in photographs which were taken immediately after the accident. More 
specifically, testimony revealed that the contractor was supposed to use green or blue pellets and that had 
this been done residue would have appeared in the photographs, had the pellets been used that morning. 

FWY’s attorneys obtained photographs of other properties taken hours and days after the application of green 
and blue pellets to demonstrate visibly what the area in question should have looked like had the contractor 
done what they were supposed to have done. The case settled for $850,000 after a day-long mediation 
session and several follow ups with the mediator.
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FLYNN|WIRKUS|YOUNG, P.C. is a sophisticated firm of trial attorneys, rated AV® Preeminent™ by 
Martindale-Hubbell. We are a medium-sized firm dedicated to the practice of civil litigation in New 
England, the Northeast and across the U.S. At FWY, we develop a creative approach to suit each of our 
clients’ individual needs. To us, conventional wisdom is never good enough.


