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Carlos J.* had been working as a fisherman for more than thirty years when he suffered a career 
ending low back injury while performing his duties as the first mate on a scalloper out of New 
Bedford. Prior to departing on a weeklong trip, Carlos and his fellow crew members were lifting 
the “diamonds” and attaching them to the underside of the vessel’s two dredges. The diamonds 
each weigh nearly 200 lbs. While attempting to lift one of the diamonds, Carlos felt a pop in his 
lower back, immediately suffering pain. He reported his injury to the captain and then sought 
treatment at a local emergency room given that he was still suffering from his injuries. His back 
condition worsened so much that he sought treatment from a neurosurgeon, and ultimately 
underwent invasive spine surgery which include removal and fusion of several discs. 

The vessel  owner’s   insurance  company initially refused to pay Carlos his  maintenance and cure 
benefits  even though they were obligated by law to do so. Faced with the significant financial 
strain caused by being unable to work, and the insurance company’s refusal to pay his benefits, 
he came to FWY seeking a solution.  FWY first attempted to convince the insurance company to 
offer the benefits - this was refused. FWY thereafter filed suit in Federal Court alleging both 
wrongful termination of maintenance and cure benefits as well as unseaworthiness and negligent 
failure to provide a safe workplace under the Jones Act. 

The Jones Act  and unseaworthiness  counts were  based on  allegations that the vessel owner had 
failed to establish formal safe lifting practices, which has become customary in almost every other 
industry in the United States. For instance, OSHA suggests that a single worker be required to lift 
no more than 50 lbs. OSHA also requires industrial employers to provide a workplace which is 
free from hazards which are known to cause significant injury. In their lawsuit, FWY’s attorneys 
alleged that the vessel owner violated OSHA regulations and that these regulations were 
applicable to fishing vessels, and also failed to do what other industries have done by adopting 
written lifting practices and formal training.

On Carlos’ vessel the owner allowed lifting of diamonds by only two people to become routine. 
FWY alleged that this practice created an unsafe  workplace under  the Jones  Act and made the 
vessel unseaworthy, and also argued that this established negligence per se given that the practice 
arguably violated  OSHA’s general  duty clause.  During  depositions FWY’s  attorneys conducted, 
the captain and the vessel owners essentially admitted that they were required to comply with 
OSHA’s general  duty clause and that they had not put in place any formal practices, or training 
to prevent crewmembers such as Carlos from being injured as a result of lifting heavy items. 

After about one year of litigation, just before a court-ordered trial on the maintenance and cure 
part of the case, the vessel owner’s insurance company agreed to pay Carlos the full amount of his 
maintenance and cure benefits, which totaled in the aggregate approximately $200,000. After 
about another year of litigation, and shortly after the depositions of the captain and vessel owner’s 
representative, FWY filed a motion for summary judgment.  Shortly after the motion was filed the 
vessel owner agreed to a private mediation where the rest of the case settled for $900,000. Total 
recovery in the case thus exceeded $1.1 million. 

LONGTIME FISHERMAN INJURES BACK, 
ENDS UP WITH SETTLEMENT WORTH 

MORE THAN $1 MILLION

We’re in the 
Solution Business.

F
Y

W

JAMES A. COMFORT
JCOMFORT@FLYNNWIRKUS.COM

MICHAEL B. FLYNN
MFLYNN@FLYNNWIRKUS.COM

More information pertaining to additional specific results will be provided upon request. Prior results do not guarantee a similar outcome.

*Although the case description is accurate, the name of FWY’s client has been changed due to the settlement’s confidentiality provisions

FLYNN|WIRKUS|YOUNG, P.C. is a sophisticated firm of trial attorneys, rated AV® Preeminent™ 
by Martindale-Hubbell. We are a medium-sized firm dedicated to the practice of civil litigation 
in New England, the Northeast and across the U.S. At FWY, we develop a creative approach to 
suit each of our clients’ individual needs. To us, conventional wisdom is never good enough.


